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ABSTRACT

The legislation contains several articles that seem ambiguous and even unclear in their intent, requiring further
interpretation. This study aims to analyze noodweer and noodweer excess in the Indonesian criminal law
system and the limits in the use of noodweer and noodweer excess in the Indonesian criminal system. This
research is a type of normative juridical research, with data sourced from primary and secondary sources.
Data were collected through literature studies and analyzed using deductive methods. The results of this study
describe the emergence of a sense of injustice in society, legal certainty becomes unclear and disrupts the
realization of legal objectives, and the risk of human rights violations arises. This is caused by the deep
disparity in the imposition of sanctions on similar cases, both in the charges and the positioning of the case.
As for the limitations in the use of noodweer and noodweer excess in the Indonesian criminal system, it is the
formulation of a single limitation in understanding what the limits of noodweer and noodweer excess are,
departing from the elements in Article 49 paragraph (1) and paragraph (2) of the Colonial Criminal Code and
Articles 34 and 43 of the National Criminal Code. These criteria can be achieved through the revision of
legislation or the preparation of Sentencing Guidelines or Sema (Supreme Court Circular Letter).
KEYWORDS  Noodweer ; Noodweer Exces; Criminal; Interpretation,; Limitation.
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INTRODUCTION

The word Noodweer is a combination of the words "nood," meaning emergency, and
"weer," meaning defense. Literally, noodweer is a defense undertaken in an emergency. It is a
defense offered due to extreme urgency against a sudden, threatening, and unlawful attack.
Forced Defense is also defined as a criminal act committed by a person to defend himself
against threats against his own property, belongings, or morals or those of others, at the same
time and in a situation of extreme necessity, leaving him no choice but to commit the crime. In
other words, it can also be called "Forced Defense."

Meanwhile, the word "excess" in the phrase Noodweer excess refers to exceeding or
going beyond limits. So, Noodweer is defense in an emergency, while Noodweer excess refers
to cases where someone exceeds reasonable limits in self-defense or is excessive in self-
defense.

Noodweer in the Colonial Criminal Code (KUHP) is regulated in Article 49 paragraph
(1) and Noodweer excess is regulated in Article 49 paragraph (2). Meanwhile, in the National
Criminal Code (KUHP), Noodweer is regulated in Article 34 and Noodweer excess in Article
43 of the National Criminal Code.

If legislation contains articles that are ambiguous, subject to multiple interpretations, or
even incomprehensible, its purpose as a written instrument of the law will certainly not be
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achieved. This is because differing interpretations of the meaning within a law can lead to
differing legal outcomes.

Unclear, incomplete, and static laws and regulations that fail to keep pace with societal
developments create gaps that judges must fill by finding the law, which is done by explaining,
interpreting, or supplementing the laws and regulations. Among the many articles in positive
law in Indonesia, there are articles that do not provide a clear understanding, so that judges are
required to have independence in interpreting the text of an article that is deemed necessary to
be interpreted. One example of an article that does not have a clear interpretation is the article
on forced defense (Noodweer ) and forced defense beyond the limits (Noodweer excess).

Cases involving forced defense and defense exceeding the limits are often decided
differently, even though the cases are similar. The disparity in the judges' decisions
in Noodweer cases is often inconsistent with the underlying theory. Essentially, the grounds
for eliminating criminal liability in cases of Noodweer and Noodweer excess are determined
by the judge. The judge, by virtue of his or her authority, has the power to consider, examine,
and decide whether the defendant's actions constitute Noodweer or Noodweer excess.

But in many cases, there are decisions with the same facts, the same charges, and other
similarities that remain inconsistently decided—namely, in one case the verdict was granted
on grounds of Noodweer and Noodweer excess, while in another it was not. This phenomenon
of disparity in sentencing can be seen in several real cases that have attracted public attention.
For example, a case that occurred in Jambi in 2024, where a young man, as reported by
Kompas.com, became a suspect after killing a mugger who was about to attack and take all his
younger brother's wages. This action was clearly a self-defense effort to protect his brother's
property and life from the threat of crime. However, the court still convicted him, as if his
actions did not meet the criteria for forced defense. This case shows how narrow the judge's
interpretation is in viewing the context of self-defense, and how it is not in line with the public's
sense of justice. A similar incident occurred in 2023 when a goat farmer in Ciamis beat a thief
to death over his livestock. Despite defending his property, he was still prosecuted and
detained, sparking widespread debate on social media and in the public. These cases highlight
how forced defense efforts by civilians who are victims of crime often lead to criminalization.

However, on the other hand, there are cases with nearly identical motives but resulting
in different verdicts, demonstrating inconsistencies in interpretation. An example is the Fiki
case, which occurred in South Sumatra in 2024. Fiki killed one of two robbers who attacked
him to save his life. Although initially a suspect, he was eventually acquitted. Fiki's acquittal,
which was also reported by detikcom, indicates that the judge in this case interpreted Fiki's
actions as legitimate self-defense. The differences in verdicts between the cases in Jambi,
Ciamis, and South Sumatra are clear evidence of a research gap that urgently needs to be
addressed.

The gap in this research lies in the inconsistent interpretation of judges in determining
whether an act constitutes noodweer or noodweer excess, even though the motives and facts of
the cases are relatively similar, namely self-defense against a criminal attack. This disparity in
interpretation not only harms the defendants but also creates a sense of legal uncertainty and
public distrust of the judiciary.

This problem is exacerbated by the lack of uniform guidelines for judges in applying

Article 34 and Article 43 of the Criminal Code. Therefore, this study aims to analyze in depth
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the problematic interpretation of these two articles in the Indonesian criminal law system,
especially regarding noodweer and noodweer excess in the Indonesian criminal system and the
limitations in the use of Noodweer and Noodweer excess in Article 49 paragraph (1) and
Article 49 paragraph (2) of the Colonial Criminal Code as well as Articles 34 and 43 of the
National Criminal Code.

Although it has been regulated in the Criminal Code, its application in court is often not
uniform, thus giving rise to issues of justice and legal certainty. Therefore, the urgency of this
research stems from the need for a uniform standard in deciding cases of noodweer
and noodweer excess by judges. Although there is already a doctrine that guides judges as one
of the formal legal sources used as a basis for decisions, the determination of the criteria
for noodweer and noodweer excess still often gives rise to sharp disparities in sentencing.

METHOD

The research method used referred to the approach and concepts put forward by Prof.
Peter Mahmud Marzuki in his book entitled Legal Research. The author employed a normative
legal research method that focused on the study of legislation, court decisions, and related legal
literature. The initial step was to identify and formulate the legal problem that would be the
focus of the research. Next, primary legal materials such as laws and court decisions were
collected, along with secondary legal materials in the form of books, articles, and scientific
journals, and tertiary legal materials as supplementary data.

After the legal materials were collected, they were reviewed and analyzed using a
normative approach that considered relevant legal concepts and theories. This research aimed
to produce conclusions that could address the legal issues raised and to develop scientific and
logical arguments based on the analysis. This research method also prioritized prescriptions
and recommendations aimed at providing solutions to identified legal problems and serving as
guidelines for further legal development. Using this method, the research was expected to
produce findings with academic validity and contribute to the development of legal science in
Indonesia.

RESULT AND DISCUSSION
1. Noodweer and Noodweer Excess in the Indonesian Criminal Law System

In his book Principles of Criminal Law, Prof. Moeljatno explains that the reasons for the
elimination of criminal offenses consist of justification and excusing grounds. Justification
grounds, such as the forced defense (Noodweer), justify an act so that the perpetrator is not
punished; under the Colonial Criminal Code, the defense applies in response to an unlawful
attack. As for the excusing grounds, such as the forced defense that exceeds the limit
(Noodweer Excess), the act is still considered unlawful, but the perpetrator's guilt is removed
if the excess arises due to psychological disturbance resulting from the attack experienced. It
is therefore understandable that the perpetrator in a Noodweer case need not be punished for
the act committed, consistent with Prof. Andi Hamzah's view that while criminal responsibility
arises from the actions of the defendant, punishment is nonetheless precluded because
Noodweer serves as a justification ground.

A Noodweer (forced defense) incident, according to Article 49 paragraph (1) of the
Colonial Criminal Code and Article 34 of the National Criminal Code, occurs when a person
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carries out an act to defend himself or another person because there is an attack or threat of an
unlawful attack at that time, such as the case of a mugging victim who defends himself against
the attacker. In this situation, the act of self-defense is not punishable because it is carried out
to protect oneself from a real and immediate attack.

Noodweer Excess (forced self-defense that goes beyond the limits) is regulated in Article
49 paragraph (2) of the Colonial Criminal Code and Article 43 of the National Criminal Code,
namely excessive self-defense caused by severe mental shock resulting from an attack or threat
of attack. An example is when someone is in a state of excessive fear and goes beyond
reasonable limits in defending themselves, causing consequences that are greater than the threat
received. Even though it is carried out beyond the limits, this defense is not criminalized
because it is triggered by a state of severe psychological shock.

So, Noodweer is a proportional self-defense against an unlawful attack, while Noodweer
Excess is a defense carried out beyond the limits of reasonableness due to the influence of
severe mental shock from the attack.

It can be understood that the elements of Noodweer are that there must be a defense
carried out as a forced defense against oneself or others, a defense to protect morality or
property, and an attack or threat against the law that must be repelled. Meanwhile, the elements
of Noodweer Excess are: an act of defense against an attack or threat of attack that is against
the law; this act of defense exceeds the reasonable limits required to defend oneself; this
excessive defense is caused directly by severe mental shock, such as fear, panic, or intense
emotion; and the mental shock arises directly as a result of the attack or threat experienced.

Meanwhile, according to Prof. Eddy O.S. Hiariej, S.H., M.Hum., in his book Criminal
Law Principles, Noodweer Excess must fulfill two conditions: first, there must be a situation
that gives rise to forced defense; and second, there must be a great mental shock due to the
attack that gives rise to forced defense exceeding the limit.

The elements that constitute the requirements for Noodweer and Noodweer Excess
mentioned above are not sufficiently clear to understand. This is because neither the Colonial
Criminal Code nor the National Criminal Code provides specific explanations for interpreting
each provision. These requirements still need to be further interpreted to ensure greater clarity
regarding each element individually.

The need for further interpretation of the criteria for the elements above is due to the
absence of an official explanation from the law regarding the extent to which a threat or attack
is considered unlawful. To what extent can it be understood as a defense? What is meant by,
and what are the criteria and benchmarks for, severe mental shock? What is the benchmark for
defense? Is the defense justified because the emergency situation faced is deadly, or simply to
defend life, property, and morality? What is meant by exceeding the limit? What are the
parameters? These questions require further explanation to establish criteria so that judges can
apply uniform standards in deciding cases of Noodweer and Noodweer Excess, thereby
minimizing disparities.

Polemics in the form of legal ambiguity or vagueness of articles (vagueness)—that is,
articles with unclear normative meaning (where a norm lacks a definite meaning)—constitute
a problem frequently found in legislation, causing bias in interpretation and application and
carrying the potential for inconsistent enforcement. This is precisely why many cases involving

defense or forced defense are decided by judges with disparate outcomes, namely in terms of
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the disparity between a finding of guilt and an acquittal (meeting the requirements of
justification or excusing grounds).

If criteria for understanding the elements of Noodweer and Noodweer Excess mentioned
above are never formulated, disparities will continue to arise. This can lead to legal uncertainty,
as significant differences in decisions in similar cases create uncertainty for the public
regarding the legitimate limits of self-defense. This can undermine public confidence in the
judicial system.

Injustice also arises because defendants in nearly identical situations may receive very
different outcomes, with one acquitted while another may remain convicted (albeit with a
lighter sentence) or face a different legal status (acquittal versus release from all charges). This
undermines the sense of justice, especially for those forced to defend themselves.

In relation to human rights, differences in judicial decisions will disrupt the realization
of legal objectives and violate human rights. The ambiguity in the formulation of Articles 34
and 43 of the Indonesian Criminal Code has the potential to significantly harm citizens'
constitutional rights, particularly the right to fair legal certainty and protection from undue
criminalization, by opening the door to subjective interpretation and abuse of authority.

2. Limitations on the Use of Noodweer and Noodweer Excess in the Indonesian
Criminal Law System

The concept of Noodweer, or self-defense, is rooted in the need to provide legal
protection for individuals who engage in self-defense when facing an unlawful attack that
threatens the state's security, honor, or property. Initially, Noodweer was recognized as the
natural right of every person to protect themselves from a direct attack without being punished
for actions taken under duress. In the Indonesian legal system, this concept is explicitly
regulated in Article 49 paragraphs (1) and (2) of the Colonial Criminal Code, and Articles 34
and 43 of the National Criminal Code, which regulate not only reasonable self-defense but also
excessive self-defense (Noodweer Excess). The main objective of Noodweer is to balance the
enforcement of criminal law and the protection of individual rights in emergency situations
that threaten the state's security or legally protected rights. This theory provides a justification
so that someone who acts in self-defense proportionally when facing an attack is not punished.
In addition, the Noodweer theory also regulates forced defense that exceeds the limit
(Noodweer Excess), which arises from very severe mental shock when facing an attack, so that
the person acts beyond the limits of reasonableness but can still be freed from punishment.

The fundamental difference between the concepts of Noodweer and Noodweer Excess
lies in the requirement of "great mental shock," in the form of anxiety felt to an extreme degree,
fear, and intense anger, which result in a disturbance in a person's mental or psychological
state, causing the defense to become excessive. This is what causes the limits of the need for
defense to be exceeded, even though the attack from the attacker itself has actually ended.
Therefore, such a condition becomes an excusing ground that removes the element of fault
(schuld) from the person who excessively defends himself.

The limitations of the application of Noodweer and Noodweer Excess in various criminal
decisions in Indonesia are one of the important aspects in the law enforcement process,
especially in terms of self-defense carried out by the defendant in warding off various direct
and urgent threats. In criminal law, Noodweer, or forced defense, is one of the grounds on
which someone is exempted from punishment, as is the case with Noodweer Excess. However,
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in practice, as reflected in many judicial decisions, the limitations of the application of
Noodweer and Noodweer Excess are often questioned, as evidenced by the many academic
studies assessing the disparity and proportionality of sentencing between one decision and
another in cases with similar charges. This is because Articles 49 paragraphs (1) and (2) of the
Colonial Criminal Code and Articles 34 and 43 of the National Criminal Code contain no
further explanation of the meaning of their constituent elements, and are therefore referred to
as vague articles.

The polemic or problem that arises in relation to Noodweer and Noodweer Excess is a
problem of limits in application, namely the absence of a standardized criterion for judges in
interpreting the circumstances of forced defense and forced defense that exceeds the limit. Due
to this problem of limits, the solution to the polemic also lies in the establishment of limits—
that is, in seeking, exploring, and formulating a standardized criterion in relation to when an
action is properly characterized as Noodweer and when as Noodweer Excess.

A judge is the primary organ of the judiciary, tasked with examining, trying, and ruling
on cases brought before them. He or she serves as the provider of justice for any issues that
arise. Those seeking justice trust a judge to render a just decision based on applicable
regulations, even God the Almighty.

According to Bagir Manan, in carrying out their duties and roles, judges are obliged to
find the law, driven by several factors: first, because almost all concrete legal events are not
fully and precisely described in a law or statutory regulation; second, because the provisions
of laws or regulations are unclear or conflict with other provisions, which require a "choice"
so that they can be applied appropriately, correctly, and fairly; third, due to the dynamics of
society, there are a number of legal events in the nation that are not captured in laws or statutory
regulations; and fourth, the obligation to find the law also arises from provisions or legal
principles that prohibit judges from refusing to decide a case on the grounds that the provisions
or laws are unclear or do not sufficiently regulate the matter. However, no matter how much
judges are given the power to interpret and explore the law independently, if there is no uniform
formulation of the limits of Noodweer and Noodweer Excess derived from the elements of
Article 49 paragraphs (1) and (2) of the Colonial Criminal Code and Articles 34 and 43 of the
National Criminal Code, sharp disparities in sentencing will always emerge, eroding and
wounding the conscience of society.

The limitations of use to harmonize the interpretation of the provisions of Noodweer
(forced defense) and Noodweer Excess (forced defense that exceeds the limit) in the Indonesian
criminal system must be focused on strengthening legal guidelines and consistency of
decisions. One fundamental step is to compile a Sentencing Guideline or Sema (Supreme Court
Circular) that specifically and in detail provides guidance for judges in interpreting the key
elements of the two grounds for the elimination of criminal penalties. This guideline must
clearly explain the limitations of the application of the elements of Article 49 paragraphs (1)
and (2) of the Colonial Criminal Code and Articles 34 and 43 of the National Criminal Code.

By formulating a single, unified standard for the limitations of application, it can become
the primary reference for judges in determining the limits of forced defense (Noodweer) and
forced defense in excess (Noodweer Excess). This is important to encourage more consistent
application of the law and increase legal certainty for defendants who invoke forced defense in

the criminal justice process. In particular, with respect to legal certainty, the guarantee of legal
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certainty is of paramount importance, because legal certainty is the foundation of effective law
enforcement.

Although the elements of Noodweer and Noodweer Excess are regulated in the Criminal
Code, their application in court often gives rise to differences in interpretation among judges.
The following are real cases illustrating the restrictions on the use of Noodweer and Noodweer
Excess resulting in the absence of appropriate justice:

1. The "Mbah Minto" case occurred on September 7, 2021, in Pasir Village, Mijen
District, Demak Regency, Central Java. Mbah Minto, a 74-year-old man, guarded his
fish pond, which was frequently targeted by theft. On the day of the incident, he saw a
young man of around 30 years of age stealing fish from his pond. Mbah Minto had
politely and persuasively tried to warn the young man and stop the theft, but the young
man continued his actions. When Mbah Minto shouted and tried to stop the thief, the
young man attacked Mbah Minto using an electric fishing device he was carrying.
Under threat and attack, Mbah Minto defended himself (Noodweer) by striking the
perpetrator with a hard object nearby. As a result, the perpetrator suffered serious
injuries. However, instead of receiving legal protection, Mbah Minto was reported and
prosecuted for assault.

This case drew public attention because, although Mbah Minto was only defending
himself, the law deemed his actions beyond the bounds of reasonableness in the context of
Noodweer. The court failed to fully consider Mbah Minto's age and the emergency situation,
resulting in a failure to provide fair and proportional justice in accordance with the Noodweer
principle in the Criminal Code.

2. A young girl was raped by a close relative. Under intense psychological pressure and
fear, the victim resorted to excessive force (Noodweer Excess) and killed the perpetrator
as a last resort to protect herself. However, during the legal process, the victim was
charged with premeditated murder and serious assault. The court rejected the argument
for self-defense on the grounds that the victim's actions were considered
disproportionate and beyond the bounds of reasonableness.

As a result, the victim, who acted in self-defense, had to undergo a detrimental and
stigmatizing criminal process, depriving her of the legal protection she deserved as a victim of
sexual violence acting in a state of severe psychological distress. This case sparked debate
about the lack of legal protection for victims of sexual violence who resort to self-defense
beyond the bounds of reasonableness due to the psychological distress they experience.

These two cases illustrate the real limitations and challenges in the application of
Noodweer in the Indonesian criminal justice system, where victims of legitimate self-
defense sometimes experience legal processes that do not provide adequate protection of
their rights.

CONCLUSION
The problematic interpretation of Noodweer and Noodweer Excess in the Indonesian
Criminal Law System generates a sense of injustice, undermines legal certainty, disrupts the
realization of legal objectives, and risks human rights violations, primarily due to deep
disparities in the imposition of sanctions on similar cases in both the charges brought and the
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legal standing of the case; the solution lies in formulating a single, unified standard for
understanding the criteria and limits of Noodweer and Noodweer Excess derived from the
elements of Article 49 paragraphs (1) and (2) of the Colonial Criminal Code and Articles 34
and 43 of the National Criminal Code, realizable through legislative revision or the preparation
of Sentencing Guidelines or a Sema (Supreme Court Circular). Future research should deepen
the analysis of interpretive inconsistencies by incorporating broader case studies from various
regions in Indonesia, developing empirical studies through interviews or surveys of judges,
prosecutors, and lawyers to gain practical perspectives, and further examining the potential for
legal reform — including the drafting of judicial guidelines or legislative revisions — to
achieve uniformity in the application of Noodweer and Noodweer Excess across the
Indonesian criminal justice system.
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